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Corrections; Benjam n Varner,
Superintendent of the State
Correctional Institution at

G eene,

Respondent s.

VEMORANDUM

ROBERT F. KELLY, J. AUGUST 23, 2000

Before this Court is a counseled Petition for Wit of
Habeas Corpus pursuant to 28 U S.C. § 2254, filed by Terrance
Wlliams (“Petitioner”), who is presently incarcerated at the
State Correctional Institution at G eene, Pennsylvania. On April
20, 2000, United States Magi strate Judge Thomas J. Reuter filed a
Report and Recommendation (“R & R’), to which Petitioner filed
obj ections on June 2, 2000. After a thorough and independent
review of the record in this case, for the reasons that follow,
the petition is denied.
| . BACKGROUND.

At approximately 1:00 a.m on Decenber 25, 1982,
Petitioner and a co-defendant broke into an elderly couple s hone

in the West Mount Airy section of Philadel phia, Pennsylvani a,



robbed them at gunpoint, and then stole their car. Petitioner’s
defense consisted largely of m staken identity. At the tine he
commtted these crines, Petitioner was a few nonths shy of his
seventeenth birthday. He was certified for trial as an adult by
t he Honorabl e John R Meade of the juvenile court. On March 1
1984, after a non-jury trial before the Honorable M chael E
Wal | ace, Petitioner was convicted of two counts each of robbery,
reckl essly endangeri ng another person, terroristic threats, and
sinple assault, and one count each of burglary, crimnal
conspiracy, theft and unauthorized use of a notor vehicle. He
was sentenced to 12 2to 25 years inprisonment.?

Petitioner raises the following four clains in his
petition: (1) he was deni ed due process of | aw when he was
certified to adult court without the juvenile court having nmade
findings of fact and conclusions of |aw or providing a statenent
of reasons for the certification, and forner counsel were
ineffective for failing to raise this claimat trial, in post-
verdi ct notions or on appeal; (2) he was deni ed due process by
the manner in which pretrial identification proceedings were

conducted and by the Comobnwealth’s failure to provide himwith a

1 Wiile Petitioner was awaiting trial in this case, he
nmurdered Herbert Ham Iton. Wile he was on bail awaiting
sentencing in this case, he nmurdered Anbs Norwood. He was
sentenced to death in the Norwood nurder case, and the
convictions in the present case and the one involving Herbert
Ham | ton were used as aggravating circunstances to secure that
sent ence.



proper |ineup pursuant to court order, and forner counsel were
ineffective for failing to litigate this claim (3) he was denied
due process because Judge Wallace, his trial judge, had been
taking bribes at the tine of Petitioner’s trial; and (4) he was
arbitrarily denied a record-based direct appeal by the state

courts and former counsel’s ineffectiveness.? W will exam ne

2 Wth regard to Petitioner’s clains of ineffective
assi stance of counsel, the Suprene Court of the United States set
forth a two-prong test for evaluating such clains in Strickland
v. Washington. Strickland, 466 U.S. 668 (1984). A finding
agai nst Petitioner under either prong is sufficient to find for
the governnent. United States v. G ancaglini, 945 F. Supp. 813,
816 (E.D.Pa. 1996).

First, Petitioner nust show that counsel’s performance
was deficient, neaning that counsel nade errors so serious as to
deprive Petitioner of the “counsel” guaranteed by the Sixth
Amendnent. Strickland, 466 U S. at 687. This eval uation nust be
based upon the facts of the case at the tine of counsel’s
conduct. |d. at 690. “[T]he right to effective assistance of
counsel does not guarantee that an attorney will never err.”
Diggs v. Omens, 833 F.2d 439, 446 (3d Gr.), cert. denied 485
U S 979 (1988). Therefore, to satisfy this prong, Petitioner
must show t hat counsel’s performance fell bel ow an objective
standard of reasonabl eness under the prevailing professional

norms. 1d. at 688. However, “[a]n attorney is presuned to
possess skill and knowl edge in sufficient degree to preserve the
reliability of the adversarial process and afford his client the
benefit of a fair trial.” Diggs, 833 F.2d at 444-445.

Consequently, great deference is given in evaluating counsel’s
performance, and there is a strong presunption that counsel’s
chal | enged actions constitute sound trial strategy. Strickland,
466 U.S. at 689.

Second, even if the court finds counsel’s conduct to
have been deficient, Petitioner nust neverthel ess show that his
def ense was prejudiced by the deficient performance in order to
justify setting aside the verdict. United States v. Giffin, No.
Crim 91-612, 1993 W. 34927, at *5 (E.D.Pa. Feb. 9, 1993). To
establish the requisite prejudice under this second prong,
Petitioner nust show that counsel’s errors were so serious as to
deprive himof a fair trial, i.e., one having a reliable result.
Strickland, 466 U S. at 694. In order to do so, Petitioner nust
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each of Petitioner’s clains individually.?
1. STANDARD OF REVI EW

“[A] district court shall entertain an application for
a wit of habeas corpus on behalf of a person in custody pursuant
to the judgnent of a state court only on the ground that he is in
custody in violation of the Constitution or laws or treaties of

the United States.” Martinez v. Chesney, et al., No.Cv.A 97-

6280, 1999 W. 722818, at *1 (E.D.Pa. Sept. 15, 1999)(quoting 28
US C 8§ 2254(a)). |If objections are filed to the magistrate
judge’ s report, the district court is required to nmake a de novo

determ nation of those portions of the report or recomendati on

establish a reasonabl e probability that but for counsel’s errors,

the result of the trial would have been different. [d. A
reasonabl e probability is one which is sufficient to underm ne
confidence in the outcone of the trial. 1d. This second prong

nmust be evaluated by a totality of the circunstances existing at
the time of the trial since “a verdict or conclusion only weakly
supported by the record is nore |likely to have been affected by
errors than one with overwhel mng record support.” Giffin, 1993
WL 34927, at *5 (quoting Strickland, 466 U S. at 696).
Accordingly, neritless clains fail as chall enges of
i neffectiveness of fornmer counsel for failing to preserve or
raise these clains. See United States v. Sanders, 165 F.3d 248,
253 (3d Gir. 1999)(“There can be no Sixth Anmendnent deprivation
of effective counsel based on an attorney’s failure to raise a
nmeritless argunent”); Martinez v. Chesney, No.Gv.A 97-6280,
1999 W. 722818, at *3 (E.D.Pa. Sept. 15, 1999) (hol di ng counsel
cannot be held ineffective for failing to raise neritless clains
since the result of the proceedi ng woul d not have been different
had the cl ainms been pursued)(citing Strickland v. Washi ngton, 466
U S. 668 (1984)).

3 The Commonweal th argues that in addition to being
neritless, all of Petitioner’s clains are procedurally defaulted.
W will address the nmerits of Petitioner’s clains, as that
determ nation is clearly dispositive of his clainms.
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to which objections are made. Johnson v. Faus, No.Cv.A 93-

6949, 1994 W. 230179, at *1 (E.D.Pa. May 27, 1994). The Court
may accept, reject or nodify part or all of the magistrate
judge’s findings and recommendations. 1d. (citing 28 U S.C. §
636(b)). However, although review is de novo, the court is
permtted, by statute, to rely upon the nagistrate judge’s
proposed findings to the extent that, within its discretion, it

deens proper. 1d. (citing States v. Raddatz, 447 U S. 667, 676

(1980)) .
1. DI SCUSSI ON.
A. Certification to Adult Court.

Courts have interpreted 42 Pa.C. S. 8 6355, which
governs juvenile certification proceedings in Pennsylvania?* to
provide that a juvenile is entitled to a hearing and statenent of
reasons for certification which denonstrate that the juvenile
court gave careful consideration to the certification question.

Kent v. United States, 383 U S. 541 (1966); United States ex rel.

Turner v. Rundel, 438 F.2d 839, 842 (3d G r. 1971); Comobnwealth

v. Deppeller, 460 A 2d 1184, 1187 (Pa. 1983). The statenent nust

set forth the basis for the order with enough specificity to
permt neaningful review Deppeller, 460 A 2d at 1187;

Commonweal th v. Lux, 445 A 2d 185, 187 (Pa. 1982); Commonwealth

4 This statute is nodel ed according to the due process
requirenments set forth in Kent v. United States, 383 U S. 541
(1966) .




v. Stokes, 421 A 2d 240, 243 (Pa. 1980).° |If the |ower court

® 42 Pa.C.S. A 8 6355 provides, in pertinent part:
(a) General Rule.--- After a petition has been filed
al | egi ng del i nquency based on conduct which is designated a crine
or public offense under the |laws, including |Iocal ordinances, of
this Commonweal th, the court before hearing the petition on its
merits may rule that this chapter is not applicable and that the
of fense shoul d be prosecuted, and transfer the offense, where
appropriate, to the division or a judge of the court assigned to
conduct crimnal proceedings, for prosecution of the offense if
all of the foll ow ng exist:
(1) The child was 14 or nore years of age at the tine
of the alleged conduct;
(2) A hearing on whether the transfer should be nade
is held in conformty with this chapter.
(3) Notice in witing of the tine, place, and purpose
of the hearing is given to the child and his parents, guardi an,
or other custodian at |east three days before the hearing.
(4) The court finds:
(i) that there is a prima facie case that the
child committed the delinquent act alleged;
(ii) that the delinquent act would be considered a
felony if coomtted by an adult; and
(ii1) that there are reasonable grounds to believe
all of the follow ng:
(A) That the child is not anenable to
treatment, supervision or rehabilitation as a
juvenile through available facilities, even
t hough there may not have been a prior

adj udi cati on of delingquency. |In determning
this the court shall consider the foll ow ng
factors:

Age.

Ment al Capacity.

Maturity.

The degree of crimnal sophistication
exhi bited by the child.

Previous record, if any.

The nature and extent of any prior
del i nquent history, including the success
or failure of any attenpts by the Juvenile
Court to rehabilitate the child.

Whet her the child can be rehabilitated
prior to the expiration of the Juvenile
Court jurisdiction.

Probation or institutional reports, if

6



does not provide sufficient reasons for the conclusion that the
juvenile is not anenable to treatnent or rehabilitation as a
juvenile, an appellate court wll remand for a new certification

hearing. Government of the Virgin islands, In the Interest of

MB., AMnor, 122 F. 3d 164, 170 (3d G r. 1997).

The juvenile court record in this case does not contain
a formal statenent of Judge Meade’'s reasons for certification
and the transcripts of the anenability portion of the
certification hearing before Judge Meade were lost. A renmand
took place in this case, after which a reconstruction hearing was
held from August to October, 1987 in the Phil adel phia Court of
Common Pl eas before the Honorabl e Levy Anderson.® During the

reconstruction hearing, there was testinony by the forner

any.
The nature of the circunstances of the
acts for which the transfer is sought.
Any ot her rel evant factors.

(B) That the child is not commttable to an
institution for the nentally retarded or
mentally ill.

(C© That the interests of the community
require that the child be placed under | egal
restraint or discipline or that the offense is
one which would carry a sentence of nore than
three years if commtted as an adult.

(b) Chapter not applicable follow ng transfer.—The
transfer termnates the applicability of this chapter over the
child with respect to the delinquent acts alleged in the
petition.

6 Judge Meade was no |longer sitting on the bench at that
time.



Assistant District Attorney in this case and Judge Meade’'s fornmer
| aw cl erk indicating that Judge Meade nmade the requisite findings
to certify Petitioner as an adult during the certification
proceedi ngs. However, although the reconstruction hearings were
transcri bed, Judge Anderson did not provide a statenment of
reasons for certification. It is not possible to obtain a
statenent of reasons for certification fromeither Judge Meade or
Judge Anderson, as both are now deceased.

The Pennsyl vani a Superior Court considered this dilemma
inits opinion on Petitioner’s PCRA appeal. It found that the
situation had been dealt with in the only feasible manner, the
only option being for an independent jurist to review the record
to see if certification was proper.’ The Honorabl e Genece E
Bri nkl ey, the PCRA court, conducted this independent review and
made the appropriate findings. Judge Brinkley s findings were
affirmed by the Superior Court on appeal. Moreover, in preparing
the R & R Magistrate Reuter hinself reviewed the propriety of
Petitioner’s certification to adult court.

Not wi t hst andi ng the review of the Superior Court, of
Judge Anderson at the reconstruction hearing, of Judge Brinkley

on the PCRA appeal, and of Magistrate Reuter in the R& R and

" The Superior Court decided a second reconstruction
heari ng was not a plausi ble option because so nmuch tine had
passed since the original one that even if w tnesses were stil
avai l able, their nmenories were likely to have faded.
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W t hout asserting that he was actually ineligible for
certification, Petitioner argues that the juvenile court’s
alleged failure to provide a statenent of reasons for
certification is an indelible due process violation and calls for
no | ess than vacation of the judgnent and di sm ssal of the

i ndi ct nent. He relies on Kent v. United States, 383 U S. 541

(1966). Interpreting the requirenents of the Juvenile Court Act,
the Kent court enphasized that certification proceedi ngs nust
satisfy “the basic requirenents of due process and fairness,” and
must al so be pursuant to a “full investigation” and “nmeani ngful
review.” |1d. at 550. The court el aborated that
Meani ngful review neans that the review ng court should
review. It should not be remtted to assunptions. It

must have before it a statenent of reasons notivating
t he wai ver, including, of course, a statenent of the

relevant facts. It may not “assune” that there are
adequat e reasons, not may it assume that “ful
i nvestigation” has been nade. Accordi ngly, we hold

that it is incunbent upon the Juvenile Court to
acconpany its waiver order with a statenent of the
reasons or considerations therefor. W do not read the
statute as requiring that this statenent nust be fornal
or that it should necessarily include conventional
findings of fact. But the statenent shoul d be
sufficient to denonstrate that the statutory

requi renment of “full investigation” has been net; and
that the question has received the carefu
consideration of the Juvenile Court; and it nust set
forth the basis for the order with sufficient
specificity to permt neaningful review

Id. at 561. The Kent court’s concern that the juvenile in that
case had been deprived of due process was warranted. In that

case, there was no certification hearing, no findings, no



psychiatric review of the juvenile, and the judge had no contact
with the juvenile, his counsel, or his parents. 1d. at 546. The
court found that the al nost conplete | ack of an exam nation of
the juvenile s circunstances prior to certification violated the
juvenil e’ s due process rights. By contrast, in the instant case,
Petitioner’s due process rights were not conprom sed. There was
a certification hearing, there was psychiatric review of
Petitioner, and although not devel oped into a conventi onal
statenent of reasons, the juvenile court’s findings were nmade on
the record. There was also a transcribed reconstruction hearing
in this case in which it was determ ned that Petitioner’s
certification was proper. The PCRA Court also nade the requisite
findings. Kent does not require a formal statenent of reasons,
but rather instructs that no wai ver shoul d be acconplished
wi thout a full investigation and neaningful review. |1d. at 561.
We conclude that the judicial review by the juvenile court and
beyond in this case was sufficient to satisfy the due process
requi renents of Kent. Accordingly, this claimlacks nerit and is
t herefore denied.?®

Mor eover, applying the factors to be consi dered under
the certification statute, see supra, pp.5-7 n. 4, the record in

this case reveals that the certification was supported by

8 Because this claimlacks nmerit, former counsel could not
have been ineffective for failing to litigate it. See, supra, p.
3 n. 2.
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adequat e evidence that Petitioner was not anenable to treatnent
and rehabilitation. As Magistrate Reuter observed, Petitioner
was al nost seventeen years old at the tinme he conmtted the
crimes. Therefore, the anount of tinme during which Petitioner
could be treated in the juvenile systemwas |limted. Moreover,
the crimes were commtted in a sophisticated manner. Petitioner,
along with his co-defendant, wore nake-up to conceal his
identity, broke into a hone in the mddle of the night, and held
the elderly victins at gunpoint, firing a gun three tinmes into a
wall to ensure conplicity fromthe victins. Petitioner
threatened to kill one of his victins by shooting her in the
head, and ordered her to cover her face so she would not see his
face. He and his co-defendant spent one hour in the victins’
home, ransacking it.

Mor eover, although Petitioner’s school records
i ndi cated that he was capable of perform ng satisfactory work,
hi s performance was inconsi stent and he had a hi gh nunber of
unexcused absences. He had a prior conviction for burglary and
had not been successfully rehabilitated in the juvenile system
Al t hough Petitioner did call sonme character wi tnesses at the
certification hearing who testified that he had a good reputation
in the conmunity, sone of these witnesses did not know he had a
prior burglary adjudication. Notably, the juvenile court had

ordered psychol ogical reports for Petitioner prior to his
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certification hearing, which resulted in determ nations that he
was eligible for certification. Accordingly, there is sufficient
evidence that Petitioner was properly certified as an adult.
This claimis denied.

B. Pretrial ldentification Proceedings and Li neup.

1. The Lineup.

Petitioner had a court-ordered |lineup on the norning of
his prelimnary hearing. He personally selected the other
individuals in the |ineup. However, the victins were unable to
identify Petitioner. The defense highlighted this fact during
trial. The Commonwealth then attenpted to rebut the reliability
of the lineup, alleging that the non-identification was due to
poor lighting conditions.

Petitioner argues that his due process rights were
vi ol at ed because he was “in effect” denied a |ineup.
Specifically, he clains that in “contravention of the spirit of

the court order,” the Commonweal th “dashed together” the |ineup
W t hout proper lighting conditions, and then “used this failure
to challenge the non-identification of Petitioner.” (Pet’s
(bjections to R & R at pp. 45-46.) However, this claimis
unavai ling. Judge Wall ace, unpersuaded by the Conmonweal th’s
attack on the reliability of the lineup, specifically stated

that the conditions of the |lineup were typical.

Moreover, Petitioner’s assertion that he was deni ed

12



“his right to due process and a reliable determ nation of guilt
or innocence” is also wthout nerit. First, the lineup did not,
in fact, produce an identification of Petitioner. Moreover,
during this non-jury trial, the trial judge had discretion as to
how much weight to give a |lineup, and was not persuaded by the
Comonweal th’s attack on its reliability. Therefore, it did not
contribute to an unreliable finding of Petitioner’s guilt.
Rat her, Judge Wl |l ace found that there was enough ot her evidence
to convict Petitioner.® Accordingly, this claimis wthout
merit.
2. Reliability of Victinse’ and Police Oficer
Creighton’s In-court ldentifications of Petitioner.
Petitioner next makes an objection to the in-court

identifications of himmade by his victins and by Police Oficer

® There was substantial evidence indicating Petitioner’s

guilt in this case. A police officer who observed Petitioner for
several mnutes after he and his co-defendant left the victins’
home identified Petitioner. The victins heard Petitioner’s co-
defendant call him*“Terry.” The goods stolen fromthe victins’
honme were found in Petitioner’s bedroom m nutes after the
robbery. Finally, when arrested, Petitioner had the sane kind of
rouge on himthat the perpetrators had worn to conceal their
identity.

Moreover, the fact that the trial judge believed the
| i neup to have been properly conducted, notwi thstanding the
Commonweal th’s argunents to the contrary, evidences that the
lineup operated, if at all, to Petitioner’s benefit since it did
not produce an identification of Petitioner, rather than the
Conmonweal t h’ s.

13



Creighton. He first argues, under Foster v. Californial? that

the victinms’ in-court identifications of himwere the product of
prior suggestive identification procedures in violation of his
rights to due process. He asserts that in addition to being
unable to identify Petitioner in the |lineup, the victins were
unable to identify himduring an “in-court prelimnary hearing
encounter.” He clains that it was only after these two
encounters that the victins provided a positive identification of
Petitioner at his pre-trial hearing which was incorporated into
his trial, which he clains is a highly suggestive forum He
asserts that because the victins were unable to identify himin
prior confrontations, the in-court positive identification was
“based upon the suggestive out-of-court identifications, even
t hough those prior identifications did not result in a positive
identification.”

The nmere fact that a pre-trial identification takes
pl ace in a suggestive forumis not enough reason to exclude an
in-court identification. Petitioner clainms, however, that the
victinms’ failure to identify Petitioner in either the suggestive
prelimnary hearing or in the lineup, conbined with the
relatively brief view they had of himat the scene, preclude a

finding of any independent basis for their in-court

10 Foster v. California, 394 U S. 440 (1996), held that a
suggestive pre-trial procedure violates due process even if it
does not lead to imedi ate identification of the defendant.
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identification of him

It is true that if an in-court identification has an
i ndependent basis, it should be admtted. In determ ning whether
an “i ndependent basis” exists, the United States Suprene Court
has held that a court should consider: (1) the anmount of tine the
victinms had to view the crimnal during the crinmes; (2) their
degree of attention; (3) the accuracy of the witness’ prior
description of the defendant; (4) the |level of certainty
denonstrated by the witness at the confrontation; and (5) the
| ength of tinme between the crine and the confrontation. Neil v.
Bi ggers, 409 U. S. 188, 199-200 (1972). W agree with Magistrate
Reuter that, applying these factors, the victins in this case had
an i ndependent basis for their in-court identification of
Petitioner. Petitioner was present in the victins’ house for
approxi mately an hour commtting the crines, he threatened the
victins froma close distance, both victinm showed absol ute
certainty in their identification of himat trial, and they both

positively identified himin a pronpt on the scene showup

i medi ately after his arrest.? Comobnwealth v. Holland, 389

A 2d 1026 (Pa. 1978) (i ndependent basis found where w tness had
only a nonentary view of defendant despite witness’ failure to

identify defendant at a prelimnary hearing); Conmonwealth v.

1 Petitioner conspicuously fails to address the fact that
this al nost i mredi ate post-arrest identification occurred.

15



Wl cox, 392 A 2d 1294 (Pa. 1978)(witness’ in-court identification
of defendant after viewng himfor ten seconds sufficient);

Comopnweal th v. Bradford, 451 A 2d 1035 (Pa. Super. 1982)(victims

view of defendant’s facial features at close range for three to
four seconds while chasing himinmmedi ately after being robbed was
sufficient to render in-court identification adm ssible);

Commonweal th v. Butler, 512 A 2d 667 (Pa. Super. 1986)(victims

in-court identification had sufficient independent basis where
victimviewed defendant’s face at cl ose range for five seconds);

Comonweal th v. Wods, 418 A 2d 1346 (Pa. Super)(en banc), app.

di sm ssed, 445 A 2d 106 (Pa. 1982)(victinms brief view of
def endant under adequate |ighting was sufficient independent

source for her in-court identification); Conmonwealth v.

Townsend, 421 A 2d 452 (Pa. Super. 1980)(w tness’ view of
defendant’s face for only a matter of seconds froma short
di stance in daylight was sufficient independent basis);

Commopnweal th v. Rose, 401 A 2d 1148 (Pa. Super. 1979)(victims

ten second view of assailant was sufficient independent source
for in-court identification). Accordingly, Petitioner’s attenpt
to characterize the victins’ encounter with himas incapable of
provi di ng an i ndependent basis for their in-court identifications
i S unpersuasi ve.

Wth regard to Oficer Creighton, Petitioner argues

that Oficer Creighton’s post-arrest identification of Petitioner
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in an alleged “station house show up” was suggestive and led to a
i kelihood of m staken identity. Approximtely one hour after
Petitioner’s arrest, Oficer Creighton entered the Northwest
Detectives Unit and recogni zed Petitioner there as one of the
perpetrators he had seen fleeing fromthe victins’ stolen car.
Petitioner clains that Oficer Creighton’s “brief view of
Petitioner running fromthe victins’ stolen car and whil e chasing
himon foot is insufficient to provide an i ndependent basis for
hi s subsequent in-court identification of Petitioner. Therefore,
Petitioner asserts that the in-court identification of Petitioner
was based upon the all eged inproper “station house show up.”

O ficer Creighton’s observation of Petitioner exiting
and running fromthe victims car while he chased himon foot was
an adequat e i ndependent basis for his subsequent in-court

identification of Petitioner. See Bradford, 451 A 2d 1035

(victims view of defendant’s facial features at close range for
three to four seconds while chasing himinmedi ately after being
robbed sufficient to render in-court identification adm ssible);

Comonweal th v. Jenkins, 335 A 2d 463, 467-68 (Pa. Super.

1975) (identification of defendant by police officer within two
hours after the crine was conmtted was properly admtted as

i ndependent basis for officer’s in-court identification where
of ficer had opportunity to observe the defendant before he

escaped).
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Moreover, we agree with Magistrate Reuter that O ficer
Creighton’s presence at the Northwest detectives Unit was not an
i nproper showup. Further, even if it were to be considered a
showup, a police station is not a suggestive environnent for a
police officer as it mght be for a |ay person. See

Commopnweal th v. Toro, 638 A 2d 991, 1001 (Pa. Super. 1994) (“The

concerns applicable to a one on one identification of an accused
are sinply not present [where] the identification was made by a
trained police officer who witnessed the crine and had an
adequat e opportunity to observe the appellant”); Jenkins, 335
A 2d at 467 (police officers are not subject to “pressures
to cooperate with the police by confirmng their suspicions.”)
Accordingly, this claimis denied.?

C. Judicial Bias.

Petitioner next argues that he was deni ed due process
of | aw because Judge Wallace, his trial judge, was renoved from
the bench for taking bribes in 1983 and 1985. He argues that
even if Judge Wall ace did not take bribes in his case, the fact
that he did so in other cases violates the due process rights of
all crimnal defendants whose cases were before him He clains
this bribe-taking is evidence of judicial bias, and requests

di scovery and an evidentiary hearing to develop this claim The

2. Moreover, again, counsel could not have been ineffective
for failing to litigate this neritless claim See, supra, p.3
n. 2.
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Commonweal th argues that Judge Wal |l ace was not found to have
taken bribes by the Supreme Court, but rather only to have
accepted a nonetary gift froma potential litigant, the Roofers’
Uni on, for future special consideration, but that there was no
finding of any intent to take action in favor of the Roofers’
Union in a specific case.

“A habeas petitioner, unlike the usual civil litigant
in federal court, is not entitled to discovery as a natter of

ordinary course.” Bracy v. Ganmey, 520 U S. 899, 904 (1997).

Rat her, the petitioner seeking discovery to support a judicial

bi as claimnust nmake a sufficient factual show ng to establish
good cause. 1d. “[Where specific allegations before the court
show reason to believe that the petitioner may, if the facts are
fully devel oped, be able to denonstrate that he is . . . entitled
torelief, it is the duty of the court to provide the necessary
facilities and procedures for an adequate inquiry.” 1d. (quoting

Harris v. Nelson, 394 U S. 286, 300 (1969)).

In Bracy, the judge at issue had been found by the
Suprene Court to have been “thoroughly steeped in corruption.”
Id. at 909. There was evidence that he had taken bribes in
mur der cases other than the petitioner’s. There was other
evi dence of the judge’s corruption bedsides bribe-taking, such as
his significant rel ationships to organi zed crinme and the fact

that he hinself had offered bribes to judges when he was a
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practitioner. The Bracy court held that the petitioner had shown
good cause to obtain discovery to develop his claimof judicial
bias. [d. Indeed, the court enphasized that the petitioner in

t hat case had “support[ed] his discovery request by pointing not
only to [his trial judge s] conviction for bribe taking in other
cases, but also to additional evidence . . . that |ends support
to his claimthat [the judge] was actually biased in petitioner’s
own case.” 1d.

In the instant case, Petitioner has failed to nake a
sufficient factual showng of judicial bias to justify his
request to obtain discovery. Petitioner’s attenpt to liken this
case to Bracy is unpersuasive. Petitioner nerely asserts that in
this case, as in Bracy, the judge was “adjudi cated as having
taken bribes at the tinme of petitioner’s trial” and that he has
“asserted that there was reason to believe the judge had engaged
in conpetency bias.” (Pet.’s bjections to R & R at pp. 55-56).
Petitioner ignores the salient distinctions in Bracy which | ead
to the conclusion that good cause for discovery does not exist
here. In fact, in the instant case, Judge Wall ace was not
actually convicted of taking bribes at all. Petitioner has
provi ded no ot her evidence that Judge Wall ace may have been
bi ased in his own case other than to suggest that his
predi sposition to accepting bribes gave himan incentive to cover

his “corrupt tracks” by treating litigants harshly in other
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cases. 1d. at 51. Petitioner provides no further authority to
support for his request for discovery under Bracy on this claim
Therefore, this claimis denied.
D. Deni al of Record-Based Appeal

Petitioner clains that his trial counsel failed to file
proper post-trial notions, which led to the Superior Court’s
refusal to rule on three out of four of Petitioner’s clains on
appeal , deem ng them wai ved for not having been properly
preserved. The one claimthat the Superior Court did rule on
related to whether Judge Wall ace shoul d have recused hinsel f,
which Petitioner refers to as an “extra-record” claim Al of
Petitioner’s remaining, so-called “record-based” clains, were
deened wai ved. Accordingly, Petitioner clains that trial
counsel’s failure to file proper post-verdict notions rendered
his direct appeal “dooned fromthe outset.” He characterizes
this alleged ineffectiveness as tantanmount to a denial of his
direct appeal.® He also alleges a denial of due process due to
the state courts’ arbitrary failure, “under these circunstances”
to restore Petitioner’s right to a record-based direct appeal.

As Magi strate Reuter pointed out, Petitioner had the

burden of establishing that the clains he woul d have rai sed on

13 Petitioner also argues that appellate counsel was
ineffective for failing to raise the issue of this alleged
i neffectiveness of trial counsel, and for filing a direct appeal
rat her than seeking restoration of Petitioner’s appellate rights
nunc pro tunc.

21



di rect appeal had arguable nerit. |In Conmonwealth v. WIkerson,

416 A. . 2d 477, 479 (Pa. 1980), the Pennsylvania Suprene Court
observed the distinction between the failure to raise an issue in
post -verdi ct notions or on appeal, and the outright denial of the
right to an appeal. Specifically, the court stated that

| f counsel fails to raise an issue in post-verdict
notions or on appeal, he is deened to be ineffective
only if the issue is of arguable nerit . . . . On the
ot her hand, an accused has an absolute right to appeal
.o and counsel can be faulted for allow ng that
right to be waived unless the accused hinsel f
effectively waives the right . . . This requirenent
that counsel protect the appellate right of an accused
extends even to circunstances where the appeal is
“totally without nerit. . . .This is not to say counse
must advance basel ess clains in an appeal; rather,
under such circunstances, he nust protect the accused’s
right through the procedure enunciated in Anders v.
California.

Id. (internal citations omtted). Therefore, a petitioner is
relieved of the burden of establishing that the clains he would
have rai sed on appeal were of arguable nerit only when he has
actually been denied his right of appeal. Counsel’s failure to
nerely raise certain issues is insufficient. Petitioner admts
that one of his clainms was rul ed upon on direct appeal. He has
provided no authority for his argunment that the failure to
preserve “record-based” clains where an “extra-record” claimis
rul ed upon is “the functional equivalent of no appeal.” (Pet.’s
ojections to R& Rat 37). In this case, Petitioner was, at
nost, deprived of the opportunity to raise certain clains in his

appeal, but he was not denied an appeal outright. Accordingly,
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he nust establish that his clains were of arguable nerit.
Petitioner clains that his certification claimand the
identification clains are of arguable nerit. As discussed above,
they are not. Therefore, this claimis denied.!

An appropriate Order follows.

14 Petitioner asserts that Magistrate Reuter “all but found
that [trial counsel] perforned deficiently.” (Pet.’s Cbjections
to R&Rat 37 n. 28.) However, Mgistrate Reuter nerely pointed
out that while Petitioner had arguably established that counsel’s
performance fell below an objective standard of reasonabl eness,
but had clearly not shown the requisite prejudice. (R & R at 24-
25). Therefore, even had Magistrate Reuter specifically found
t hat counsel’s performance was deficient, which he did not,
Petitioner’s clains still fail under Strickland. Accordingly, no
due process violation arose out of the state courts’ “failure to
restore his right to a record-based direct appeal.”
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Terrance WI i ans, ; ClVIL ACTION

Petiti oner, :
V. : NO 93-3334

Martin Horn, Conm ssioner of

t he Pennsyl vani a Departnment of
Corrections; Benjam n Varner,
Superintendent of the State
Correctional Institution at

G eene,

Respondent s.

ORDER

AND NOW this 239 day of August, 2000, upon car ef ul
and i ndependent consideration of the Petition for Wit of Habeas
Corpus pursuant to 28 U.S.C. §8 2254 filed by the Petitioner,
Terrance WIllianms, and after review of the Report and
Reconmendati on of United States Magi strate Judge Thomas J.
Reuter, and of Petitioner’s Qbjections thereto, it is hereby
ORDERED t hat :

1. Petitioner’s objections to the Report and

Reconmendati on are DEN ED

2. The Report and Recommendation i s APPROVED and

ADOPTED.

3. The Petition for Wit of Habeas Corpus is

DI SM SSED.
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4. There is no probable cause for appeal.

BY THE COURT:

Robert F. Kelly,
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